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Sir Robert Anſtruther of Balcaſkie, _ Baronet, William 
Lord Newark, Alexander Anſtruther merchant in 
Boulogne, Jean, Margaret, Joanna, and Katharine 
Anſtruthers, fiſters to the decealed Mr David Anſtru- 

ther, late one of the principal clerks of the bills, 


Sir Philip Anſtruther of Auſtrutherſield, joint principal clerks 
of the bills, nominated and appointed Charles Inglis writer in 
Edinburgh, the purſuer's father, to be their te in that 
office, to act under them, and their ſucceſſors in ſaid office of clerk- 
A. in all and every thing as the former deputes were in uſe to , 
Upon the 4th June 1742, the purſuer was conjoined with his 
father in the ſaid office, by a commiſſion in the prceiſe terms with 
the former; and upon his father's death Sir Philip. Anſtruther of 
Balcaſkie, and David Anſtruther, then principal clerks:to the bills, 
did, of this date, grant a new commiſhon'to- the purſuer, con- in. 26.1747 
* ſtituting andiappointing him, during all the days of his natural 
life, to be their depute-clerk, oſiciatiu under them, and their 
* ſucceſſors in office; in all bills of ſuſ and advocation to 
* be given in at their office, and; preſented before the Lords of 
* Seton ; and to receive the bonds of tautionry, and uplift the 
ordinary dues * of cautionry; and generally — 
6 a 


1 the year 1713, Sir Alexander Anſtruther of Newark, and 7- 
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| 4 a& and do, under the ſaid Sir Philip and David Anſtrothers, and 
their ſucceſſors in office of depute clerkſhip, in all and every 
thing, äs fully and freely as Charles Iäglis elder, his father, or 
any other former deputes, was in uſe to do. | 
This commiſſion proceeds upon the narrative of the former com- 
miſfion'in 1742, in favour of the purſuer and his father jointly, 
and of an obligation of even date therewith, whereby they become 
bound to grant a new commiſſion to the purſuer, in the event of 
his ſurviving his father, to continue all the days of his natural 
life. 4 257 | 
As the purſuer paid a high price for this commiſſion, ſo it con- 
tains the following elauſe of warrandice. ** And this our com- 
* miſſion, we declare is to ſtand good and effectual to the ſaid 
Cbarles Inglis during all the days of his life; to which we oblige 
FT us, jointly and ſeverally, and our heirs and ſucceſſors.” 
In conſequence of this commiſſion, the purſuer devoted his whole 
. time and attention to the exerciſe of His office; and as he tranſ- 
acted the buſineſs thereof without 'any complaints from the lie- 
ges, or challenge from the principal clerks, he not only thought 
himſelf intitled to, but for many years did, quietly enjoy the per- 
quiſites and emoluments that his father, and his former deputes, 
had been in uſe to receive. | 
In the year 1753, Mr David Anſtruther ſold his office to Mr 
James Burns, who' pre we" obtained a commiſſion from the 
crown upon Mr David A her's reſignation, and Mr Burns 
ſometime thereafter fold the ofſice to Mr Robert Waddel ; and ac- 
May 21.1762 cordingly,' of this date, cormmiſhons from the crown were obtain- 
ed by Sir Robert Anſtruther of Balcaſkie, Baroner, ſon and heir of 
the ſaid Sir Philip Anſtruther, and by Robert Waddel, appointing 
them to be conjunct principal clerks of the bills. 
Aur 6. 1964. gir Robert and Mi Waddel thought proper, of this date, to ſend 
z formal intimation to the purſuer, That, in conſequence of their 
commiſſions from the crewn, Mr Waddel was to tranſuct the bu- 
ſineſs of the office himſelf; to take into his cuſtody all the papers 
relative thereto; and that he was fo draw and receive the fees paid ut 
5 the' qſtec fot" the different branches , bufn , And upon the 26th 
May thereafter he was ſerved with another proteſt of the ſame te- 
nor, neither of which he thought it His duty to comply with.” - 
A petition was preſented to the court of ſeſſion, on behalf of 
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che court to find, 1 ners; the ipal clerks of th 
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. — — of the buſineſs, of that Lo 2 they f ſhall eaſe, to 
„ COMMIT to him, excepting in the 0 

« conſequence of the premiſſes, chat che petitioners.. are intitled to 
4+ take into their own cuſtody, and keeping, in the office prepared 
« for that purpole, the whole books, records, and other writings, 
bonds of cautionry, conſigned money, and others, belonging to 
* ſaid office; and therefore, to ordain the, ſaid, Charles Inglis. to 
« ſurrender and deliver up thoſe to the petitioners, n n 

« or otherwiſe, as the court ſhould think proper.” 

_ Upon, adviſing this petition, with anſwers, the court "pronoun 


ced the following judgemeat, 66 4 Lords PIO adviſed this july 24.1764 


« petition,, with the anſwers thereto, find the petition not compe- 
©« tent, and therefore diſmiſs, the lame; reſerving to the petition- 
ers to inſiſt againſt the reſpondent ana declaratot or reduction, 
« and —— to the elde * ee via} the ſame, as 
« accords 
Sir Robert, it would appear, was. a vile, or = to refle, 
that he had been guilty of a very raſh and imprudent ſtep; for 


that, if he had prevailed in the application which be and Mr 
Waddel had made, he, as,repreſenting ,bis father Sir 9 
ſtrurher, would have ſubjected himſelf in damage to th 

in, conſequence of the warrandice in the gommiſſion whi "Sir * 
lip and Mr David Anſtruther bad. gr ta the purſuer. But as 
the petition which Sir Robert — r. Waddel bad preferred had 
been rejected by the court upon the head of incompetency alone, 
ſo Mr Waddel reſolved, that the queſijon which he and his col- 
league had ſtirred ſhould be tried upon its Ei een 
iy he ſoon thereafter, brought Wy at his inſtance, againſt 
the now purſuer, for aud letting alide the foreſaid com- 
miſſion granted to him by Sir Philig — Mr David Auſtruther, 
in reſpec that they bad no, powers 4g grant a depuration: to:endure 
after their on lives; at leaſt, to hayg it found, and declared, that 
he had a right to. exexce, the, office by hünſelt, independent of a de- 


pute, and to levy th mee — — Ot 
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branch of buſineſs, he conſidered this action as a very ſevere at- 
rack upon him: and as he had paid u very high "purchaſe for the 
office, in conſideration of which the commiſſion was ſecured to 
him by the abſolute warrandice of the granters, ſo it occurred to 
him, that it was the intereſt, as well as the duty, of the repreſenta- 
tives of Sir Philip and David Anftruthers, to fupport the purſuer's 
right, and to be at the ſole expence of maintaining the defence ; 
and therefore, in this view, he commeneed an action againſt Sir 
Robert Anſtrutber, as repreſenting Sir Philip Anſtruther his father, 
and likewiſe againſt William Lord Newark, Alexander Anſtruther 
merchant in Bologne, both brothers to Mr David Anſtruther, and 
againſt Jean, Margaret, Joanna, and Katharine Anſtruthers, ſiſters 
to the ſaid David Anſtruther, all of them, as repreſenting their ſaid 
brother, concluding, That the whole defenders ſhould be ordained, 
Jointly and ſeverally, to defend the purſuer againſt the foreſaid ac- 
tion, at Mr Waddel's inſtance ; and that they ſhould be ordained to 
ry ro the purſuer all damages and coſts he had at that time incur- 

or might thereafter ſuſtain, by ſaid action; and that in the 
event of Mo Waddel's' 'prevaiting, the defenders ſhould be found 
liable in L. 2000 Sterling, as a recompence for the value of his of- 
ice: and the ſammons was accordingly called, and brought into 
court, 

Mean while Mr Wadders proceſs of reduction and declarator 
went on; and although Sir Robert had at firſt concurred with Mr 
Waddel in the ſummary complaint, he now appeared by his coun- 
ſel, and declared his concurrence with the purſuer in ſupport of 
his depurarion ; but he never contributed a fer in defence of 
the purſuer's plea, © * 

A great deal of litigation did enſue in Mr Waddel's «/ proceſs of 
redu ion and declarator, which occaſioned very great trouble and 
expence. The cauſe to be attended with very great diffi- 
culty. However, it was finally determined by the court in fa- 
your of the now purſuer, though the court was'very much divided 

in opinion and an appeal having been taken by Mr Waddel a- 
gainſt the judgement; the decree of we ort be ſeſhon was affirm- 
ed, with L. 100 of coſts of ſuit. bo Hu fg 

Thie action at the purſuer” s inſtance, agninſt 4 eee of 
Sir Philip bac David Anſtrutbers, bad come in oourſe before the 
Lord e e dut in which, during the dependence of 
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made han to. kee it from been repeated Dade How- 


ever, as the purſuer, in. defending, 1 againſt 
proceſs,of reduction and decla larator. be 
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expended, in a courſe of — m chan I. 219 Sterling, 10 
giving credit for the L. 100, Sterling of. caſts allowed by the Hou 

of Peers, and without bringing in ta the account ſundry articles of 
perſonal expence, and others, 40,2 gonſiderable a mount K he inſiſted 


in the foreſaid action before the Lord Kennet, That Sir 


obert and 


the other defenders, as repreſenting Sir Philip and Mr Bald Ag. An- 
ſtruther, ſhould be found liable to reimburſe the purſuer of theſe 
expences, in reſpect they were laid out in defending , againſt 
the reduction of a commiſſion, which, their predeceſſors had be- 
come bound to warrant. And the Lord Ordinary, Pm, advi- 


fing mutual memorials, of this A pronounced, the fallow- Nor. 27.1970 
eporjal for the 


ing interlocutor. Having con 107 this m 


purſuer, with the memorial for the 2 in reſpect that 

©« the petition, at the inſtance of the 5 er Sir R ert Anſtru- 
ther, and Robert Waddel, againſt —. — did 
© have it found, that the deputation to him was void, or at an 
6 end, but only chat, notwithſtanding thereof, the principal clerks 
© of the bills were intitled to officiate themſelves, and to haye the 
* keeping of the records and conſigned money, and did not crave 
* that any part of the dues given to the purſuer by the commiſ- 
* fion of deputation ſhould, be taken from him; and that t the pur- 
u ſuer was aſſoilzied from the action of reduc of, his commiſ- 
« Gon: of deputation, brought at the inſtance of Robert Waddel a- 


« gainſt him; finds, That the defenders are 5 t lia 
* wairandice contained in the purſyer's commiſſion o 


not pray to 
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Waddel; and as the warrandice was not therefore incurred, no 
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claim could lie upon that warrandioe at the inſtanes of the purſuer, 
againſt the defenders; as repreſenting! the granters of that wartan- 
dice. 65 4 25502 7 int 0 oli 
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This is the ſubſtance of what was pleaded on the other fide; 
But in anſwer thereto, the purſuer has no occa ſion to enter into the 
queſtion, How far he would have been intitled to claim from the 
defenders the expence he was put to in defending” himſelf! a- 
gainſt ag a de. u 5 right, which was-c ca- 


. ——— — Indeed, in ſuch caſe, it is not to de preſumed, 
Rat the purſuer would have had any occaſion to inſiſt in a claim 


of this kind. The court, in ſuch caſe, would have given him full 
and ample redreſs in courſe of the action that was brought againſt 
him, by awarding to him the full expence of proceſs againſt the 
perſon Who made an attack upon his right that was clearly ill 
founded and unjuſ . at. 

But that is not the preſent caſe. The purfaer was not found in- 
titled to his expence in the proceſs that was brought againſt him 
at the inſtance of Mr Waddel; nor indeed was there any founda- 
tion for ſuch a demand. The | caſe was far from being elear. It 
was attended with very great difficulty; and the court were muck 
divided in opinion as to the real merits of the purſuer's right It 
muſt no doubt appear to be at leaſt a very doubtful point, How 
far Sir Philip and Mr David Anſtruthers could grant authority to a 
depute to execute the office for a longer time than their own lives. 
The general principle of law, That nemo plus juris in alium 'tran/- 
ferre potefl quam apſe habet, ſeemed to ſtrike ſtrongly againſt the pur- 
ſaer,; and it was upon what after a very ſtrict and minute inveſti- 

tion appeared to be the uſage and cuſtom fince the inſtitution of 
Se! office, chat the purſuer's right was fupported. The purſuer, 
however, notwithſtanding: the doubtfulneſs of the conſtituents 
powers, psid a very high price for the office, what indeed was 
conſidered to be a full und adequate price, ſuppoſing his eonftitu- 
ent s clear and liable to no exception. It was upon the 
faith of the warrandice that his conſtituents came under to him, 
that he contracted with: chem, and paid fo high a pviceꝝ and hen 
that is the caſe, and hen on account of the doubefolneſs of his 
cunſtunenta pomers an attack has! been made upon his right, and 
he has. been put to canſ dera bie cu pοEn,Cαονu:ͤỹ defending his right a- 
gainſt that attack; and when that expence, on account of the doubt 
and difficulties attending the caſe, could not be recovered from the 


t(e73) 
Sho made the attack, itis humbly ſubmicted to your Eord- 
ips, iſ the purſuer is not in lau and in common juſtice and equi- 
ty, intitled to be indemnified of theſe expences by the defenders 
as repreſcating the purſuer 's conſtituents, who came under an ex- 
on obligation to warrant the:cominition io they bad grant- 
11 ned gui bin 

We purſuer apprehends,. that when any — right is attack- 
ed, that, upon making iatimation of his diſtreſs to his author bound 
in abſolute warrandice of that right, it is incumbent upon the au- 
thor to defend the e r the action brought for evicting 
the ſubject. 

This doctrine is ae? laid * in as Civil law, and particu- 
larly by J. 74. 5 2. ff De evictionibur, Gt in the following words: 
Mota quæſtione, interim non ad pretium I ff fd ſed ad 
* rem defendendam, venditor conveniri poteſt. 

The ſame doctrine ſeems to be laid down by Lord Seal “The Lib. 2. tit. ; 
effect of warrandice is, the upmaking of what is warranted in“ 46. 


© ſo far as it is evicted ; and the ordinary procedure in it is, when 
* any ſuit is moved whereon eviction may follow, intimation is 


© made to the warrander of the plea, that be may defend.” In 
the like manner it is laid down by Mr Erſkine, in his Inſtitutes: Lib. 2. tir. 3. 
„ Regularly the grantee, when the eviction is threatened, ought to. 
1 intimate his diſtreſs to the granter, that he may "+ znd the right 
granted by himſelf ; but though ſuch intimation d not be 
„made, the grantee does not loſe his right of recourſe, unleſs it 
„ ſhall appear, that in the proceſs: af he has omitted a re- 
3 — defence, or ſubjected himſelf to an e e pr 
proof. 92 | . 7% 
Upon the commencement of MrWaddel's dan deela⸗ 
rator, the purſuer made a moſt ſolema intimation of his diſtreſs,” 
by calling the defenders in the preſem action, after which it was 
their duty to bave compeared in Me Waddel's reduction, and have 
defended the right which had been granted to the purſuer by their 
predeceſſors; and if in place of doing what was clearly their duty 
to have done, they left the purſuer to maintain the and 
to lay out the whole cxpence for that end, it is ſobmicteck 
to your Lordſtups, if the purſuer has not a clear claim agua th 
defenders to be — of what truly fllt to be lai} ht 
ved 10 111110938 00 ,2921194 242 1861 w DILL ens 1813 1 1 
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After the purſuer convened the defender in the preſent action, 
to the end that they might defend him againſt the action which 
had been commented againſt the purſuer, at the inſtance of Mr 
Waddel, if he had given up the defence, and left it thereafter to 
be maintained by the now defenders; the purſuer could not have 
been blamed on that account. He would not have done more than 
what he was intitled to: and if, by the purſuer's leaving the defence 
to be conducted by the now defenders, and their neglecting to at- 
tend to it, judgement had paſſed againſt the now purſuer, he would, 
with ſubmiſſion, have been intitled to recover from the defenders, 
not only the damages ſuſtained by the eviction, but likewiſe any 
expences he had laid out in his defence; and if fo, it appears diffi- 
cult to aſſign a good reaſon, if, while in place of deſerting the de- 
fence, he maintained it and prevailed, he ſhould not be indemni- 
fied of the expences he had thereby incurred. 

And, indeed, this -confideration affords a ſeparate ground for 

finding the defenders liable to the purſuer in the expences in que- 
ſtion, viz. that thoſe expences do truly fall to be conſidered as in 
rem verſum of the defenders; and which, of itſelf, muſt, upon the 
common principles of law, ſubject them in repayment. Your Lord- 
ſhips will, no doubt, recollect the circumſtances of Mr Waddel's 
reduction, viz. that it appeared to the court to be attended with 
conſiderable difficatty ; ſo that it can ſcarce be doubted, that if the 
purſuer, after convening the defenders in the preſent action, had 
given up the defence in the reduction, and the defenders had given 
no attention to the cauſe, that Mr Waddel would have prevail- 
ed; the neceſſary conſequence of which would have been, to ſub- 
jet the defenders to the damages ſuſtained by the purſuer by the 
eviction of his office; and-if the purſuer, by laying out his money 
m maintaining the defence againſt Mr Waddel's reductions, ſaved 
the defenders from a much heavier claim, he apprehends, that 
the defenders are in juſtice bound to reimburſe the purſuer of the 
expences {5 laid out, as Ry been Drei —— HY — 
defenders behoof. Nite _ I. Gun, tho 

It was ſaid for the deferiders, That if ey ban teben bende 
ſelves to ſupport the validity of the purſuer's commiſſion, and that 
if they had therein prevailed, they would have had a good claim 
againſt the purſuer for recovering of the expenoes ſo laid out by 
thewd,. Decauſe wo wel 6; ad * wy. 010 _ _ 9 _— _ 
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But this argument does, in a great meaſure, reſolve into a pe- 
bs principi. The defenders; hete take for granted the very 
thing to de prored. The purſuer apprehends, that it cannot 
be ſeriouſly maintained, that it was not the (defenders buſineſt 
10 ſupport a commiſſion; which their predeceſſors had bound 
themſelves to warrant. If the corumiſſion had been ſer afide, the 
defenders would undouhtedly have been liable in full damages to 
the purſuer; fo that it was clearly more the intereſt of the defend - 
ers, than of any other perfon, to maintain the validity of the com- 
miſſion, againſt any action that might be brought for ſetting it a» 
fide and conſequently they could never have been intitled to claim 
repetition from the purſuer of any ae _ n 115 
out on that account. uber u gn. | ts 02 flu? 

It was ſaid for the defenders,” That when any =. FOI binds bend 
ſelf to warrant any right he may have granted, that at is not im- 
plied in ſuch warrandice, that he ould: rhe! thereby be bound to in- 

the grantee of what damages he ſuſtains, by every idle 
and vexatious challenge that may be brought of che right; and 
that, in the preſent caſe, the challenge of the pur ſuer s commiſſion 
muſt be held to have heen groundleſa and vexutions, as the "_— 
of Lords found him intitled to L. 100 of coſts. {1 

But after the difficulties with which the cauſe 8 to the 
court to be attended when under their confideration,, and that the 
ſame was only carried by a narrow majority, it would be indecent in 
the purſuer to multiply words in proving, that the) action could 
not be conſidered as calumniĩous and vexatious, and that the que» 
ſtion was not altogether clear; and notwithſtanding that, when the 
caſe was brought before the court, it was by no means without difh- 
culty, and appeared fo to ſeveral of your Lordſhips ; yet after the 

on had been determined by two ſolemn judgements of ydur 
Lordſhips, and as the queſtion reſpected the rights and privileges of 
one of your own officers, Mr Waddel might very juſtly be found fault 
with for not acquieſcing in theſe judgements; and notwithſtanding 
the difficulty with which the caſe was originally attended, the 
Houſe of Peers, under the  foreſaids circumſtantes, might, with 
great propriety, find the appellant liable in Lo oo of cuſts: And 
therefore the purſuer ie humbly perſuaded, that yout Lordſtii pa, 
upon conſidering the citcumſtaneeso.and grounds] altea ſet 
forth, will have no difficulty to find the hole defenders ia ble co 
reimburſe the purſuer of the expences he has laid out in defending 
hitmſelf againſt the attack made upon his right by Mr Waddel. 
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But, 


610 


But, 2do, There is a ſeparate ground upon which judgement 
will fall to be pronounced againſt Sir Robert Anſtruther, viz. that 
he himſelf gave riſe to the challenge, and at firſt concurred with 
Mr Waddel in theſe proceedings. Sir Robert, as repreſenting his 
father, was clearly liable ro warrant the purſuer's right, and 
would have been liable in damages to the purſuer, in caſe of evic- 
tion. It was therefore evidently his duty to ſecure the purſuer's 
right, and to prevent it from being brought under challenge, as far 
as in his power; and if, in place thereof, he did the very re- 
verſe, and concurred with Mr Waddel in attempting to challenge 
the purſuer's right, and to | invert the poſſeſſion of his office, as it 
bad been held by the purſuer himſelf, and his predeceſſors in of- 
fice, for time immemorial, Sir Robert, by his own act and deed, 
and by acting ſo much contrary to good faith, and to the explicit 
obligation which he, as repreſenting his father, lay under to the 
purſuer, ought moſt juſtly to be ſubjected to the expences which 
the purſuer was put to by his conduct, and by the after- action to 
which it gave riſe. e. 

It was ſaid on behalf of Sir Robert Anſtruther, That he only 
concurred. with Mr Waddel in the ſummary petition that was gi- 
ven into court; but that he took no part with Mr Waddel in the 
reduction and declarator which he afterwards brought, and by 
which the chief part of the purſuer's expence was occaſioned ; and 
that the ſummary application to the court, was in no ſhape incon- 
fiſtent with the commiſhon which their predeceſſors had granted 
to the purſuer, as it does not crave, That any part of the dues gi- 
ven to the purſuer by the commiſſion of deputation, ſhould be ta- 
ken. from him. | | | | be 

But this, with ſubmiſſion, is no ſufficient anſwer upon the part 
of Sir Robert: for, although upon his being appriſed of the danger 
to which he would be expoſed, in cafe the purſuer ſhould be de- 
prived of his right, either in whole or in part, he thought proper to 
withdraw his concurrence from Mr Waddel, when the reduction 
and declarator came to be inſiſted in; yet it is plain, that he was 
art and part in the 1 8 attack that was made upon the pur- 
ſuer's right, and which indeed gave riſe to the after-reduQtion 
and declatator, which was raiſed in Mr Waddel's name alone. 
For although, in the ſummary application to the court, they 
wave, pre loco et tempore, to inſiſt for a judgement upon the que- 
ſhop, How far the purſuer's commiſſion was binding upon Sir 
I | | Philip 
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Philip and Mr David Anſtruthers, ſucceſſors in office ? yet it is 
plain from the proceedings, that ſuch reduction was then under 
their view; and it is material to obſerve, that the chief ground by 
which they endeavoured, to ſupport their demand, was by endea- 
vouting to ſhow, and aſſuming, that the purſuer held his of- 
fice at their will; and accordingly it is remarkable, that, in ſundry 
parts of the petition, they point out, and hold it forth to the court, 
that Sir Philip and Mr Anſtruthers commiſſion could not be bind- 
ing againſt their ſucceſſors in office. | | 
Thus, in p. 4. of the petition, they fer forth, © That the princi- 
© pal clerks are, by the expreſs tenor of their commiſſions, made 
« anſwerable for theſe their deputes and fervants; which, from the 
© nature of things, and the great riſk to which the principal clerks. 
* are thereby expoſed, would ſeem to require, that they ſhould have 
* the power of chuſing and appointing their” own deputet or fer- 
wants.” | Wia 
In p. F. is the following paragraph. In progreſs of time, th 
« principal clerks aſſumed the power, ad ecemplum, of the clerk 
*« regiſter to grant commiſſions to their deputes to continue du- 
s ring the life of their deputes ; though there was this material 
« difference between the two caſes, that the clerk-regiſter, by his 
* commiſſion from the crown, was ſpecially authoriſed ro grant 
« deputations in theſe terms; wheregg no ſuch power was contain- 
ed in the commiſſion by the clerk-regiſter to the principal clerks.” 
Again, in p. 7. is the following paragraph. Ir occurred to 
your petitioners, upon their receiving their commiſſions from 
the crown, of the tenors above mentioned, whereby they were 
« allowed to officiate, by tbemſelves, their deputes, or ſervants, 
© and for whom they ſhould be anſwerable, to be matter of juſt 
« doubt, whether the former principal clerks, who had them- 
* ſelves but a delegated power from the crown for their own lives, 
« could grant deputations to thitd parties, for à longer term 
« than their own commiſſions were to endure, and to be bindin 
upon their ſucceſſors in office; more eſpecially confidering, that 
„by the tenor of theſe commiſſions, the principal clerks for che 
time being were made anſwerable for all the aQtings and doings, 
« omiſſions as well as commiſſions, of thoſe the deputerclerks; 
but as the validity of theſe commillions,  quoad the term ok en- 
2k durance, is not now the fubject of queſtion, all-that'your peti- 
eee e e. 
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< ſtood to acknowledge theſe deputations as binding upon them, in caſe 
1. they ſhall find is neceſſary hereafter to bring, the ame under chat- 
«6 noe.” | N *. 8 1 | I . 
| ADA it is, with ſubmiſſion, a jeſt to pretend, that nothing in 
the petition was inconſiſtent with the warrandice expreſſed or im- 
plied in the commiſſion, as they did not therein crave, that any 
part of the dues given to the purſuer by the commiſſion of depu- 
tation ſhould be taken from him. It is nothing to the purpoſe 
what are the particulars ſpecified in the commiſſion itſelf. The 
nature of the purſuer's office, and the perquifites and emoluments 
pertaining to it, have been eſtabliſhed by immemorial uſage and 
cuſtom ; and the purſuer knew very. well, before he made his pur- 
chaſe, every branch of the bufineſs, with the perquiſites that were 
paid for officiating : and as his commiſſion expreſsly bore, that he 
was to act in all and every thing as fully and freely as his fa- 
ther, or any of their former deputes, were in uſe to do; fo it was 
upon the faith of enjoying the office in the ſame manner that his 
predeceſſors had poffeſſed it, that he paid a high price for his 
commiſſion, and dedicated his whole time and attention to that 
branch of buſineſs; whereas, if Sir Robert, and his colleague Mr 
Waddel, had obtained what was intended by their petition to the 
court, the purſuer would have been fo far from enjaying the office 

as his father and the former geputes had poſſeſſed it, that he woul 
have become a mere cipher. And, upon their plan, agreeable to 
a calculation that was made during the dependence of the proceſs 
of reduction and declararor, and which was given into court, the 
:Gres which he thereafrer would have received would not 
have exceeded L. 20 Sterling yearly; which was in effect equal to a 
total eviction of the office; for he, in that caſe, behoved bee gi- 
ven it up altogether. . | | | " 
E may indeed be ſaid, That in the prayer of the petition, they 
did not expre{sly inſiſt upon the perquifites that were in uſe to be 
paid to the depute ; and that the prayer is only confined to their 
powers of officiating. But then it is extremely clear, from the 
whole of the petition, as well as rhe. proteſts that were taken upon 
that occhſton that it vas a thing underſtood by on, that the 

perquifires in uſe to be paid to the officiating officer was to go 

che per ſbrt who actual did oſficiate. And rar tags 22 the peti- _ 
tion not'only refers to, but ingroſſes, the proteſt of the 6t or 
March; ard in P. 7. exprefely declates, That Mr Waddgl was to 
g ' draw 
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draw and receive the fets paid at the office for the different branches 
of buſineſs. So that it is, with ſubmiſſion, clear beyond diſpute, 
that had the principal 'clerks ſucceeded in that application, they 
would have deprived the purſuer of the moſt of the perquiſnes 
which he and his e +1 had been in uſe to enjoy, and which 
would have reduced the emoluments of the office ro fuch a mere 
trifle, that he could not thereafter have ſubmitted to hold it 
longer. * | 1 
ie is from thence plain, that the very object of the fummary ap- 
ion to the court, and which was made by Sir Robert and Mr 
Waddel jointly, was precifely the ſame with what Mr Waddel af- 
terwards endeavoured to maintain 1 the declaratory part of his 
action; which was the ſubject of a long litigation, and occaſion- 
ed conſiderable expence. The purport” of both was, to make the 
exerciſe of the office to depend upon the will and pleaſure of the 
principal clerks, and deprive him, conſequentially, of the, greateſt 
part of the emoluments which he and his predeceſſors in office had 
enjoyed for time immemoril. N 
Thus your Lordſhips will perceive, chat Sir Robert Anſtruther, 
in place of ſupporting the purſuer in his office in the manner it 
had all along been poſſeſſed and enjoyed, and which it was plainly 
his duty to do, not only makes a direct attack upon him in the 
exerciſe of his office as it formerly had been enjoyed, and thereby 
to carry off the greateſt part of the profits and emoluments at- 
tending the office, but, in ſupport of that attack, he endeavours 
to point out the defects of the purſuer's right, and to ſhow, that 
he did not hold a liferent-office, but an office depending upon the 
will and pleaſure of his conſtituent's ſacceſſors in office. This pe- 
tition was rejected entirely upon the head of incompetency ; and 
the declaratory part of Mr Waddel's action was calculated for the 
preciſe ſame purpoſes; and as for the reduction, which it appears 
was in view when the petition was given in, it occurred to be a 
neceſſary meaſure, in order to attain the end propoſed by the de- 
clarator; and therefore, when Sir Robert did himſelf give, riſe to 
the action in which the expences in ion have been incurred, 
notwithſtanding that he himſelf Was t perſon who was bound to 
warrant the purſuer againſt the conſequences of that action, it is 
humbly ſubmitted, if, upon the whole, there can be any doubt of 
ſubjecting Sir Robert in theſe a wy TO A Yr TTY 
With 
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Wich regard to the other defenders, viz. the. repreſentatives of 
Mr David Anſtruther, it is humbly ſubmitted, if the purſuer's 
plea againſt them is not conſiderably ſtrengthened from this con- 
*figeration, that the attack upon the purſuer was occaſioned by the 
voluntary act and deed of Mr David Anſtruther himſelf: for he vo- 
luntarily reſigned his office in favour of Mr Burns, which enabled 
Mr Burns to do fo alſo in favour of Mr Waddel, who made the at- 
tack upon the purſuer. 

Mr David Anſtruther, for a full and uate price, concurred 
with hig colleague in granting a commiſ to the purſuer to con- 
tinue during all the days of his life; and which he became ex- 
preſsly, bound to warrant to him accordingly :' and therefore, when 
M Pavid Anſtruther ſold his office to r-Burns, and who accor- 
dingly was appointed ſucceſſor to him upon his reſignation, it was 
certainly his duty to take care to prevent any. challenge from be- 
ing made of the commiſſion he had formerly granted to the pur- 
ſuer, either by having his ſucceſſor's commiſſion burdened with 
the commiſſion: he had formerly granted, or by taking his ſuc- 

cellhe bound not to quarrel it. This was certainly his duty to 
have done; and if he had done ſo, the long litigation. that after- 
wards enſued, betwixt Mr Waddel and the purſuer, would not 
have happened; and the expence thereby incurred would have 
been all ſaved ; and therefore, in juſtice and in equity, Mr Anſtru- 
thitt's repreſentatives ought to indemnify the purſuer of the expen- 
par that have been occaſioned by a groſs neglgct. in their prede- 
ceſſor. 
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In reſpect whereof, Oc | 
| RO. MACQUEEN. 
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